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Health and Welfare

Health and Welfare; health facilities-inspections
Health and Safety Code § 1280 (amended).
AB 570 (Chandler); 1987 STAT. Ch. 203
Existing lav requires the State Department of Health Services
(Department)' to license and make periodic inspections3 of health
facilities. 4 Existing law requires inspection reports, lists of deficiencies, and plans of correction to be open for public inspection.'
Chapter 203 limits public disclosure of all inspection reports and lists
of deficiencies, but not plans of correction, until the Department
verifies that the health facility has received a copy of the report from
the Department. 6 Under Chapter 203, all plans of correction must
7
be open to public inspection upon receipt by the Department.
BAA

1. CAL. HEALTH & SAErY CODE § 100 (enactment of the State Department of Health
Services).
2. Id. § 1277(a) (no license may be issued by the Department unless the Department
finds that the premises, management, bylaws, rules and regulations, equipment, staffing-both
professional and nonprofessional, and standards of care and services are adequate and
appropriate, and that the health facility is operated in accordance with Chapter 2, Division 2
of the Health and Safety Code, which sets forth licensing provisions for health facilities).
3. Id. § 1279 (every health facility for which a license or special permit has been issued
must be periodically inspected by the Department); see also id. § 1278 (power to enter and
inspect premises).
4. Id. § 1254(a) (the Department must inspect and license health facilities); see also id.
§ 1250 (health facility defined).
5. Id. § 1280.
6. Id.
7. Id.
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Health and Welfare; custody and duty of interment
Health and Safety Code § 7105 (amended).
AB 125 (Peace); 1987 STAT. Ch. 273
Under existing law, the next of kin is vested with the power and
duty of interment of a decedent's remains.' Existing law provides
that if the person vested with the duty of interment fails to make
the interment, a cemetery authority, 2 or any relative of the decedent,
may petition the court' for an order directing the defendant to make
interment of the remains.4 Chapter 273 provides that a person charged
with the unlawful killing of another is ineligible to control the
disposition of the decedent's remains if a third person' petitions the
court for authority to control disposition of the remains. 6 Chapter
273 creates a conclusive presumption that the petitioner is entitled to
control the disposition of the remains if the petitioner is next of
kin. 7
SKP
1. CAL. HEALTH & SAFETY CODE § 7100. The order of priority of kin is: (1) Surviving
spouse; (2) the surviving child or children of the decedent; (3) the surviving parent or parents
of the decedent; or (4) the next person in order as determined by the laws of California. Id.
See also Sinai Temple v. Kaplan, 54 Cal. App. 3d 1103, 1108, 127 Cal. Rptr. 80, 84 (1976)
(discussing the order of priority established by the laws of California). See Smith v. Vidovich,
242 Cal. App. 2d 206, 207, 51 Cal. Rptr. 196, 197 (1966) (spouse automatically takes priority
unless the decedent has made other provisions).
2. The cemetery authority must have possession of the remains. CAL. HEALTH & SAFETY
CODE § 7105(a).
3. The Superior Court of the county in which the decedent resided at the time of death
or in which the remains are located must be petitioned. Id.
4. Id.
5. Id. § 7105(c) (the next of kin with the highest statutory authority).
6. Id.
7. Id.; see supra note 1 (order of priority).
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Health and Welfare; employment of disabled persons
Government Code §§ 19230, 19231 (amended).
AB 1217 (Bates); 1987 STAT. Ch. 292
Existing state policy encourages disabled persons' to participate in
both the social and economic life of the state.2 Specifically, state
policy mandates that disabled persons be afforded state employment
on the same terms as the nondisabled.3 Chapter 292 expands state
policy by requiring a state employer to make reasonable accomodation to the known limitations of a qualified disabled applicant or
employee, provided such accomodation would not impose undue
hardship.4 Further, Chapter 292 forbids the denial of employment
based upon the need for reasonable accomodation to the mental or
physical limitations of the applicant or employee.'
KAM
1. CAL. GOV'T CODE § 19231 (definition of disabled person).
2. Id. § 19230(a).
3. Id. § 19230(b). State policy mandates that qualified disabled persons be employed in
the state service, the service of political subdivisions, public schools, and in all other employment
supported by public funds, unless the disability is job related. Id.
4. Id. § 19230(c). Reasonable accomodation means: (1) Making facilities used by employees readily usable by disabled persons and (2) restructuring jobs to include modifying
work schedules and equipment and providing readers or interpreters. Id. § 19231(a)(2)(A), (B).
Undue hardship on the operation of an employer's program must be predicated upon: (1)
Number of employees; (2) number and type of facilities; (3) size of department's budget; (4)
structure of the workforce; and (5) nature and cost of needed accomodation. Id. § 19231(b).
Compare §§ 19230-19231 (state policy concerning employment of qualified disabled persons)
with the Rehabilitation Act, 29 U.S.C. §§ 701-796(i), 791 (1973) (federal employment of
handicapped individuals). See generally Note, Affirmative Action Toward Hiring Qualified
Handicapped Individuals, 49 S. CAL. L. REv. 785, 803-12 (1976) (discusses the Rehabilitation
Act of 1973). See also CAL. Gov'T CODE § 12940(a) (unlawful for any employer to refuse to
employ a qualified person because of race, religious creed, color, national origin, ancestry,
physical handicap, mental condition, marital status or sex); Fisher v. Superior Court, 177 Cal.
App. 3d 779, 783, 223 Cal. Rptr. 203, 205 (1986) (employer has duty of reasonable accomodation to employee who has cancer-related medical condition under employment discrimination
statute).
5. CAL. GOV'T CODE § 19230(c).
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Health and Welfare; hazardous substance release sitesnotification to potentially responsible parties
Health and Safety Code § 25355 (amended).
SB 1247 (Morgan); 1987 STAT. Ch. 434
Under existing law, the Department of Health Services (Department) must make a reasonable effort to notify persons' identified as
potentially responsible parties at least thirty days before commencing4
removal2 or remediaP actions in response to a hazardous substance
release. 5 With the enactment of Chapter 434, the Department must
notify the owner of the real property on which the hazardous
substance release site is located within thirty days after listing the
site, 6 and at least thirty days before commencing any removal or
7
remedial actions.
JAB
1. See CAL. HEALTH & SAFETY CODE § 25319 (definition of person).
2. Removal includes the cleanup and removal of released hazardous substances from
the environment or the taking of other actions as may be necessary to prevent, minimize, or
mitigate damage that may otherwise result from a release or threatened release. Id. § 25323.
3. Remedial action includes all of the following: (1) Actions that are consistent with a
permanent remedy, that are taken instead of, or in addition to, removal actions in the event
of a release or a threatened release; (2) actions that are necessary to monitor, assess, and
evaluate a release or threatened release; and (3) site operation and maintenance. Id. § 25322.

4.

See id. §§ 25316 (inclusions in definition of hazardous substance), 25317 (exclusions

from definition of hazardous substance).
5. Id. § 25355(c). See id. §§ 25320 (inclusions in definition of release); 25321 (exclusions
from definition of release). The Department of Health Services (Department) also must publish
a notification of this action in a newspaper of general circulation. Id. § 25355(c). See CAL.
GOV'T CODE § 6060 (required method of newspaper notification). Responsible parties may be
held liable whether or not they were given the specified notice. CAL. HEALTH & SAFETY CODE
§ 25355(c). These requirements, however, do not apply to actions taken pursuant to California
Health and Safety Code section 25358.3(b) (when the Director of the Department determines
that a release of a hazardous substance has occurred or is about to occur) or immcdiate
corrective actions taken pursuant to California Health and Safety Code section 25354 (reserve
account for emergencies). Id.
6. See CAL. HEALTH & SAFETY CODE § 25356 (criteria for listing and priority ranking of
sites for remedial action).
7. Id. § 25355(d). This notification must be sent by certified mail to the person to whom
the real property is assessed, as shown on the last equalized assessment role of the county, at
the address shown on the assessment role. Id. These requirements, however, do not apply to
actions taken pursuant to California Health and Safety Code section 25358.3(b) (when the
Director of the Department determines that a release of a hazardous substance has occurred
or is about to occur) or to immediate corrective action taken pursuant to California Health
and Safety Code section 25354 (reserve account for emergencies). Id.
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Health and Welfare; air pollution-leaded gasoline nozzle
spouts
Health and Safety Code § 41960.5 (new).
SB 1072 (Bergeson); 1987 STAT. Ch. 592

Existing law provides that the State Air Resources Board (ARB)
must certify gasoline vapor control systems.' Existing law further

provides that the ARB must identify equipment defects in gasoline
vapor recovery systems. 2 Chapter 592 prohibits retailers 3 from operating any gasoline pump that dispenses leaded gasoline, 4 or that is

labeled as providing leaded gasoline, unless the pump is equipped
with a nozzle spout meeting the specifications for leaded gasoline
nozzle spouts prescribed by federal regulations. 5
JAB

1. CAL. HEALTH & SAFETY CODE § 41954(c). See CAL. ADznN. CODE tit. 19, §§ 1918.11918.84 (1985) (approval, certification, design, and construction of control systems and
component parts).
2. CAL. HEALTH & SA'ETY CODE § 41960.2(c). See CAL. ADmN. CODE tit. 17, §§ 9400094004 (1984) (certification of vapor recovery systems).
3. See CAL. Bus. & PROF. CODE § 20999(g) (definition of retailer).
4. Leaded gasoline is gasoline that is produced with the use of any lead additive or that
contains more than 0.05 gram of lead per gallon or more than 0.005 gram of phosphorus per
gallon. CAL. HEALTH & SAFETY CODE § 41960.5(b).
5. Id. § 41960.5. See 40 C.F.R. § 80.22(0(1) (federal specifications for leaded gasoline
nozzle spouts).
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Health and Welfare; Bureau of Medi-Cal Fraud
Government Code § 12528 (new); Welfare and Institutions Code
§ 15610.1 (new); §§ 15630, 15631, 15632, 15633, 15635 (amended).
SB 526 (Mello); 1987 STAT. Ch. 637
Chapter 637 establishes the Bureau of Medi-Cal Fraud (Bureau)
within the Office of the California Attorney General to investigate
and prosecute violations of fraud laws in the administration of the
Medi-Cal program.' The Bureau must review complaints 2 of abuse3
and neglect 4 of patients in health care facilities receiving Medi-Cal
payments, and may review complaints of misappropriation of patients' private funds and discriminatory treatment of Medi-Cal beneficiaries. 5 If the initial review indicates a substantial potential for
criminal prosecution, the Bureau must investigate or refer the complaint to the appropriate investigative or prosecutive authority. 6 Chapter 637 requires the Bureau to provide all necessary assistance to
other prosecuting agencies in the investigation and prosecution of
violations of law reported to the Bureau. 7 Under Chapter 637, the

1. CAL. Gov'T CODE § 12528(a) (investigation of fraud by beneficiaries of the Medi-Cal
program is the responsibility of the State Department of Health Services). If the Bureau
discovers overpayments to providers of supplies and assistance under the Medi-Cal program,

the Bureau must attempt to collect the overpayment or refer the overpayment to the State
Department of Health Services for collection. Id. § 12528(d). Local law enforcement and
prosecution agencies have concurrent jurisdiction with the Bureau to investigate and prosecute
violations of law. Id. § 12528(c).
2. The State Long-Term Care Ombudsman, the Department of Health Services, and the
State Department of Social Services must report to the Bureau all instances of abuse and
neglect of elders and dependent adults. Id. § 12528(i). The State Department of Social Services
must refer, to the Bureau, monthly reports of elder and dependent adult abuse received from
county adult protective service agencies. C.k1. WvELF. & INST. CODE § 156300).
3. CAL. WELF. & INST. CODE § 15610(g) (definition of abuse).
4. Id. § 15610(d) (definition of neglect).
5. CAL. GOV'T CODE § 12528(b). Existing law requires the Long-Term Care Ombudsman
Coordinator and the local law enforcement agency to investigate reports of alleged abuse
occurring in long-term care facilities. Id. § 15635(a). Chapter 637 makes investigation of
potential criminal neglect in long-term care facilities the responsibility of the Long-Term Care
Ombudsman and the Bureau. Id. The Long-Term Care Ombudsman Coordinator and the State
Department of Health Services must report instances of neglect that present a threat of serious
harm to a patient. Id. § 15630(g). Investigation of physical and fiduciary abuse under Chapter
637 remains the responsibility of the Long-Term Care Ombudsman and local law enforcement.
Id. § 15635(a).
6. Id. If there is no substantial potential for criminal prosecution, the Bureau must
inform the referring agency of the Bureau's determination, and may refer the complaint to
the State Department of Health Services. Id. § 12528(b)(2).
7. Id. § 12528(e). Under Chapter 637, the Bureau collects and analyzes information on
cases of abuse and disseminates the conclusions to law enforcement, regulatory, and licensing
authorities. Id. § 12528(k). The Bureau must make available to federal investigators or
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Bureau must institute training programs for local law enforcement8
and prosecutorial personnel in investigating and prosecuting crimes
against elders9 and dependent adults.' 0
WSY
prosecutors all information in the Bureau's possession concerning Medi-Cal fraud and must

cooperate in coordinating investigations and prosecutions. Id. § 12528(f). The Bureau must
safeguard the privacy rights of individuals. Id. § 12528(g). All agencies required to report
complaints alleging abuse or neglect of patients must maintain confidentiality until such time
as those reports become a matter of public record. Id. See also CAL. WaEL. & INST. CODE §
15630(g) (a report may not identify a victim of neglect if the victim withholds consent); 68
Op. Att'y Gen. 313 (the State Long-Term Care Ombudsman cannot disclose the identity of a
victim of elder abuse without the victim's consent).
8. CAL. WELF. & INST. CODE § 15610(r) (local law enforcement agency means a city
police or county sheriff's department, or a county probation department).
9. Id. § 15610(a) (any person 65 years of age or older).
10.

CAL. GOV'T CODE § 12528(h). The Bureau must also institute training programs for

the State Department of Health Services, the State Department of Social Services, adult
protective services agencies, and the Long-Term Care Ombudsman in evaluating and documenting criminal abuse against elders and dependent adults. Id. See CAL. WELF. & INST. CODE
§ 15610(b)(1), (2) (definition of dependent adult).

Health and Welfare; public restrooms
Health and Safety Code § 3981 (new).
SB 247 (Torres); 1987 STAT. Ch. 691.
Existing law requires public establishments' maintaining public
restrooms to provide free restrooms for both sexes. 2 To end the
inequitable delays faced by women who use public restrooms 3 Chapter 691 mandates that specified public facilities 4 be equipped with
6
sufficient restrooms5 to meet the needs of the public at peak hours.
1. CAL. HEALTH & SAPETY CODE § 3980. Public establishments include public agencies
which are defined as the state and any agency of the state and a city, county, or a city and
county. Id. Public agencies include establishments serving the public. Id.
2. Id.
3. 1987 Cal. Stat. ch. 691, sec. 1, at.
4. CAL. HEALTH & SAFETY CODE § 3981(e) (includes sports and entertainment arenas,
stadiums, community and convention halls, specialty event centers in public parks, amusement
facilities, ;nd ski resorts).
5. Id. § 3981(a) (restrooms may be temporary or permanent).
6. Id. § 3981(a). Chapter 691 applies only to construction, structural alterations, repairs,
or improvements exceeding fifty percent of the entire facility commencing on or after January
1, 1989. Id.§ 3981(d).
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Specifically, Chapter 691 authorizes the State Building Standards
Commission 7 and the Office of the State Architect s to adopt standards 9
for the design and construction of public facilites.' 0 The provisions
of Chapter 691 do not, however, apply to hotels," restaurants,12 food
facilities,' 3 elementary and secondary schools,' 4 or historic buildings."
KAM
7. See id. §§ 18920-18923 (composition and members of the commission).
8. See CAL. GOV'T CODE

of the State Architect).
(definition of building standard).
10. Id. § 3891(b)(1)-(2). The State Building Standards Commission and the Office of the
State Architect must hold public meetings with representatives of affected industries and local
and state agencies before adopting the standards. Id. § 3981(g). The adopted standards must
be published in the State Building Standards Code contained in Title 24 of the California
Administrative Code. Id. § 3981(c).
11. Id. § 3981(f)(1) (definition of hotel).
12. Id. § 28522 (definition of restaurant).
13. Id. § 27521 (definition of food facility).
14. Id. § 3981(f)(3) (applies to both public and private schools).
15. Id. § 3981(f)(1)-(4). See CAL. AD.[n. CODE tit. 24, §§ 8-100 (1976) (Historic Building
Standards).
9.

§ 14950 (Office
CAL. HE LTH & SA'ETY CODE § 18909

Health and Welfare; missing children
Civil Code §§ 4604.5, 5163.5, 7017.5 (new).
SB 1054 (Seymour); 1987 STAT. Ch. 954

Existing law authorizes a court to issue child custody orders in
marital dissolution' proceedings. 2 Prior to granting or modifying a
custody order in which one or both parents3 of the child have not

appeared, 4 Chapter 954 requires the party5 appearing in the case to
submit a certified copy of the child's birth certificate to the court.6
1. CAL. CrV. CODE § 4350 (methods of dissolution).
2. Id. § 4600.
3. Id. § 241(e) (definition of parent).
4. Id. § 4604.5 (personally or by counsel).
5. Id. (parent, petitioner, or other party).
6. Id. If the custody matter before the court also involves a petition for the dissolution
of marriage or the adjudication of paternity rights, the presentation of the child's birth
certificate is necessary only in those cases in which there is no proof of service of the petition
on the absent parent. See CAL. HEALTH & SAFETY §§ 10125 (contents of a birth certificate),
10575 (duty to supply certified copy).
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The court must forward the certified copy of the birth certificate to
the local authorities1 who must ascertain whether the child has been

reported missing or has been abducted. 8
RMM
7. Under Chapter 954, the court must forward the birth certificate to the local police or
sheriff's department. CAL. CrV. CODE § 4604.5.
8. Id. (the local authorities must check with the National Crime Information Center
Missing Person System).

Health and Welfare; fire suppression-costs
Health and Safety Code §§ 13009, 13009.1 (amended).
SB 208 (Royce); 1987

STAT.

Ch. 1127

Under existing law, any person who negligently, or in violation of
the law, sets a fire, allows a fire to be set, or allows a fire to escape
onto any public or private property is liable for the cost of suppres-

sion of the resulting fire, emergency medical service, investigation
and accounting.' Chapter 1127 expands existing law by providing
that an owner, or a person in actual possession of property, 2 who is
issued notice of a hazard, and who fails to correct the hazard which
results in a fire, is liable for the cost of suppression, emergency
medical service, investigation and accounting.
AGA
I. CAL. HEATH & SAFETY CODE §§ 13009, 13009.1. The costs constitute a debt of the
person, and are collectible by any person or agency incurring those costs in the same manner
as an implied or expressed obligation under contract. Id. §§ 13009, 13009.1.
2. Chapter 1127 applies to: (1) Any person other than a mortgagee, who is in actual
possession of a structure, who falls or refuses to correct within the time allotted for correction,
despite having the right to do so, a fire hazard prohibited by law, for which a public agency
has properly issued a notice of violation respecting the hazard; or (2) any person, including a
mortgagee, who has an obligation under other provisions of law to correct a fire hazard
prohibited by law, who fails or refuses to correct within the time allotted for correction,
despite having the right to do so, a fire hazard prohibited by law, for which a public agency
has properly issued a notice of violation respecting the hazard. Id. §§ 13009, 13009.1.
3. Id. §§ 13009, 13009.1.
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Health and Welfare; emergency medical services
Health and Safety Code §§ 1317.1, 1317.2, 1317.2a, 1317.3, 1317.4,
1317.5, 1317.6, 1317.7, 1317.8, 1317.9, 1317.9a 1797.98a, 1797.98b,
1797.98c, 1797.98d, 1797.98e, 1798.205 (new); 1317, 1798, 1798.170,
1798.172, 1798.208 (amended); Penal Code § 1465 (new).
SB 12 (Maddy); 1987 STAT. Ch. 1240
Under existing law, emergency service and care' must be provided
to any person who is in danger of loss of life, serious injury or
illness, and is seeking care at any licensed 2 health facility.' Chapter
1240 requires that emergency services be provided without consideration of the person's race, ethnicity, religion, national origin, citizenship, age, sex, pre-existing medical condition, physical or mental
handicap, insurance status, economic status, or ability to pay for
4
medical services .
Chapter 1240 prohibits the transferring of a patient needing emergency services and care to another hospital for any nonmedical
reasons5 unless each of the following conditions are met: (1) The
person is examined and evaluated by a physician prior to transfer;"
(2) the person has been provided with emergency services and care
so that the physician can determine that the transfer 8 will not cause
a medical hazard; 9 (3) a physician at the transferring hospital has
1. CAL. HEATH & SarY CODE § 1317.1(a) (definition of emergency services and care).
2. Id. § 1254(a). Licensing must be by the State Department of Health Services. Id.
3. Id. § 1317(a). See id. § 1250 (definition of health facility).
4. Id. § 1317(b). See id. § 1317(d). To the extent age, sex, pre-existing medical
condition or physical or mental handicap is medically significant to the provision of appropriate
medical care of the patient, these factors may be considered when rendering care. Id.
1317(b). No liability attaches for the refusal of physician, dentist or podiatrist, who in the
exercise of reasonable care determines the person is not suffering from an emergency medical
condition. Id. § 1317(c). Some states have recognized the American Hospital Association's "A
Patient's Bill of Rights" (1972) where, "[T]he patient has the right to expect that within its
capacity a hospital must make reasonable response to the request of a patient for services.
The hospital must provide evaluation services and/or referrals as indicated by the urgency of
the case." American Hospital Association's "A Patient's Bill of Rights." If a hospital has
accepted funds under the Hill-Burton Act (42 C.F.R. 124.50-124.512 (1985)), the hospital is
required to provide "uncompensated care" for indigent persons in the hospital's service area.
Mullholland, The CorporateResponsibility of the Community Hospital, 17 U. ToL. L. Rrv.
343, 350.
5. CAL. HEALTH & SAFETY CODE § 1317.2 (nonmedical reasons include the person's
inability to pay for the services).
6. An evaluation may include consultation with another physician. Id. § 1317.2(a). See
id. § 1317.1(i) (definition of consultation).
7. Id. § 1317.2(b) (determination must be within reasonable medical probablity).
8. Chapter 1240 also applies to a delay in transfer. Id.
9. Id. § 1317.1(0 (definition of medical hazard).
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notified the receiving hospital and has obtained consent; 10 (4) the
transferring hospital provides for appropriate personnel and equipment, which a reasonable and prudent physician in the same or
similar locality exercising ordinary care would use, to transfer the
person; (5) all pertinent medical records are transferred; (6) the
medical records transferred must include a transfer summary;" and
(7) the transfer must conform to the regulations established by the
State Department of Health Services. 12 In addition, Chapter 1240
prohibits any hospital, government agency, or person from retaliating
against or otherwise causing injury to a physician who refuses to
4
3
transfer a patient when the physician determines that the transfer
would create a medical hazard to the person.
Existing law allows the local Emergency Medical Service agency to
develop triage 6 and transfer protocols to facilitate prompt delivery
of patients. 17 Chapter 1240 mandates that considerations in designating to which facility the patients will be taken should include, but
not be limited to, the following: (1) A general acute care hospital's
consistent ability to provide on-call physicians and services for all
emergency patients regardless of ability to pay; (2) the sufficiency of
hospital procedures to ensure that all patients who come to the
emergency department are examined and evaluated to determine
10. See id. § 1317.2a(b). A county hospital must accept a patient whose transfer will not
create a medical hazard and who is eligible to receive health care services, unless the hospital

is not equipped to handle the patient. Id.
11. Id. § 1317.2(0. A Transfer Summary must be signed by the transferring physician
and include the following information if the information is not already included in the medical
records transferred with the patient: (1) The person's name, address, sex, race, age, insurance
status, and medical condition; (2) the name and address of the tranferring doctor or emergency
department personnel authorizing the transfer; (3) the time and date the person was first
presented at the transferring hospital; (4) the name of the consenting receiving physician and
the time and date of consent; (5) the time and date of transfer; (6) the reason for the transfer;
and (7) the declaration of the signor that the signor is assured, within reasonable medical
probability, that the transfer creates no medical hazard to the patient. Id.
12. Id. § 1317.2. Nothing in Chapter 1240 preempts any governmental agency acting
within its authority from regulating emergency care or patient transfers so long as those
transfers are consistent with Chapter 1240. Id. § 1317.7. Any inconsistent requirements imposed
by the Medi-Cal program may preempt Chapter 1240 provisions. Id. To the extent contractual
relationships with counties impose more stringent transfer requirements, those contractual
agreements are controlling. Id. Chapter 1240 does not apply to the transfer or discharge of a
patient who requests the transfer or discharge and gives informed consent against medical
advice. Id. § 1317.2(i).
13. Id. § 1317.4(e) (determination must be within a reasonable medical probability).
14. Chapter 1240 also applies to a delay caused by the transfer. Id.
15. Id. § 1317.4(e). A violation by any person, or representative of a hospital or
government agency is subject to a civil penalty of no more than $10,000 in addition to
any other remedy provided by law. Id. § 1317.4(0.
16. DoRLAD's MEDICAL DICTIONARY 1391 (26th ed. 1981) (definition of triage).
17. CAL. HEALTH & SarETY CODE § 1798.170.
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whether an emergency condition exists; and (3) the hospital's compliance with local Emergency Medical Service protocols, guidelines
18
and transfer agreement requirements.
Existing law requires the local Emergency Medical Service to
establish guidelines and standards for formal transfer agreements
between hospitals. 9 Chapter 1240 requires the local Emergency Medical Service to solicit public comment on the standards. 20 Furthermore,
Chapter 1240 requires an investigation by the local Emergency Medical Service agency of any alleged violations of protocols, guidelines
or transfer agreements. 21 If the local agency determines a violation
has occurred it may report the violation to the district attorney or
take corrective action.2
Under existing law, the medical director of the local Emergency
Medical Service is responsible for determining the direction and
policies of the local agency. 23 Until more comprehensive regulations
may be adopted, Chapter 1240 allows the medical director of a base
station, who questions the medical effect of a policy of a local
Emergency Medical Service agency, to request a review by a panel
of medical directors of other base stations to make a determination
about the policy. 24
Furthermore, Chapter 1240 requires a hospital, which has a legal
obligation 5 to any third-party payor 6 to provide care for a patient
and to receive the patient or make other appropriate arrangements
for that patient's care as soon as transfer will not create a medical
hazard. 27 In addition, the receiving hospital must provide personnel
and equipment reasonably required for the care of the transferred
patient.2 If the receiving hospital refuses to accept the transfer and
fails to make other appropriate arrangements for medically stable

18.
19.

Id.
Id. § 1798.172(a).

20. Id. The guidelines must include provisions for the type of patient, initial patient care
treatments, requirements of interhospital care, and associated logistics for transfer, evaluation,
and monitoring of the patient. Id.
21. Id. § 1798.205.
22. Id.
23. Id. § 1798(a).
24. Id. § 1798(c).
25. Id. § 1317.2a(a) (obligation may be either statutory or contractual).
26. Id. The third-party payor may be, but is not limited to, a health maintenance
organization, health care service plan, nonprofit hospital service plan, insurance, or preferred
provider organization, a county, or an employer that provides care for a patient. Id.
27. Id.
28. Id. § 1317.2a(c).
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patients then the receiving hospital is liable for the reasonable charges
29
of the transferring hospital.
As a condition to licensing, each hospital must adopt policies and

transfer protocols consistent with Chapter 1240.30 Each hospital must

adopt a policy prohibiting discrimination in the provision of emergency care. 3' Chapter 1240 further provides that each hospital must
require physicians who have an existing contract and who serve on
an "on-call" basis to the hospital's emergency room cannot refuse

to respond to a call because of the patient's race, ethnicity, religion,
national origin, citizenship, age, sex, pre-existing medical condition,
physical or mental handicap, insurance status, economic status, or

ability to pay for medical services.1 2 If a contract between the
physician and the hospital prevents the hospital from imposing those
conditions, the conditions must be included in the contract as soon
as legally permissible. 33 All hospitals must inform persons presented

to the emergency room 34 of the reason for transfer or refusal to
provide emergency services and care and of the person's right to
emergency services prior to the transfer or discharge without regard
to the person's ability to pay. 35 If a hospital does not timely adopt

the policies and protocols, the hospital in addition to denial or
36
revocation of any licenses, will be fined.
Chapter 1240 requires all hospitals to maintain records of each
transfer made or received and to file annual reports with the State
Department of Health Services. 37 A hospital, physicians or other
29. Id. § 1317.2a(e). Reasonable charges are to include charges of the treating physicians
for care that should have been rendered by the receiving hospital. Id.
30. Id. § 1317.3(a).
31. Id. § 1317.3(b). A circumstance such as age, sex, pre-existing medical condition, or
physical or mental handicap may be considered if it is medically signficant to the provision
of appropriate medical care to the patient. Id.
32. Id. § 1317.3(c).
33. Id.
34. Id. § 1317.3(d) (or the patient's representative if the patient is unable to understand
verbal or written communication).
35. Id.
36. Id. § 1317.3(e). The fine must not exceed $1000 per day after the expiration of 60
days' written notice that the hospital's policies and protocols are inadequate. Id. Proceedings
by the State Department of Health Services to collect the fine must be conducted through a
judicial action if the hospital contests the action. Id. § 1317.4(h)(1). In lieu of a judicial
proceeding, the state department and the hospital may elect to submit to binding arbitration.
Id. § 1317.4(h)(6). Each hospital's policies and protocols must be submitted to the State
Department of Health Services within 90 days after the adoption of the Department's regulations
under Chapter 1240. Id. § 1317.3(0.
37. Id. § 1317.4(b), (g). On an annual basis, the State Department of Health Services
must publish a statistical summary by county on the economic transfers of emergency
patients, the frequency of medically hazardous transfers, the insurance status of the patient

populations being transferred and all violations finally determined by the state department
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licensed emergency room health personnel and certified prehospital

emergency personnel at the receiving hospital who know of an
apparent violation of Chapter 1240 may report the violations.3 8
Failure to make a report, however, is not a violation. 9 All alleged
violations must be investigated by the State Department of Health

Services 4° and any alleged violation by a physician must be reported
to the Board of Medical Quality Assurance . 4 l If found by the Board
to be in violation of Chapter 1240, a physician may be fined.4
Hospitals found by the State Department of Health Services to have

violated Chapter 1240, or the regulations adopted pursant thereto,
also are subject to a civil penalty. 43 If the hospital is owned and
operated by a health care service plan involving a plan member or
enrollee to the Department of Corporations, then the Director of the
State Department of Health Services must report the violation to the
Department of Corporations. 44 Furthermore, any administrative or
medical personnel who knowingly and intentionally violates any

provision of Chapter 1240 may be charged with a misdemeanor.4 1

With the adoption of Chapter 1240, the legislature recognizes the

uncompensated and undercompensated care problems facing providers of those services. 46 In order to partially offset these costs and
to help assure the availability of quality health care, Chapter 1240

allows each county to establish an Emergency Medical Services Fund.4 1
In order to relate the source of funding to incidents of emergencies
describing the nature of the violations, hospitals involved, and the action taken by the state
department. Id. § 1317.4(g).
38. Id. § 1317.4(c) (violations must be reported within one week following the occurrence).
Chapter 1240 prohibits any hospital, government agency, or person from retaliating against,
penalizing, instituting a civil action against, or recovering monetary relief from, or otherwise
causing injury to a physician or other personnel for reporting an apparent violation of Chapter
1240. Id. § 1317.4(d). Any person who retaliates against, penalizes, institutes a civil action
against, or recovers monetary relief from or otherwise causes injury to a physician or other
personnel is subject to a civil penalty of no more than $10,000 per violation in addition
to any other remedy available. Id. § 1317.4(f).
39. Id. § 1317.4(c).
40. Id. § 1317.5(a). The State Department of Health Services may with the agreement of
the local Emergency Medical Service agency refer any alleged violations to the agency for
investigation. Id.
41. Id. § 1317.5(b) (unless it is determined the complaint is without reasonable basis).
42. Id. § 1317.6(c). The board may impose fines up to $5000 when it finds any of the
following: (1) The violation was knowing or willful; (2) the violation was reasonably likely to
result in a medical hazard; or (3) there are repeated violations. Id. § 1317.6(d).
43. Id. § 1317.6(a) (civil penalties may be up to $25,000).
44. Id. § 1317.6(b) (Department of Corporations has sole responsibility to enforce violations under Chapter 1240).
45. Id. § 1317.6(h).
46. 1987 Cal. Stat. ch. 1240, sec. 1(c), at -.
47. Id. sec. l(d), at _; CAL. HEALTH & SAFETY CODE § 1797.98a.
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requiring immediate medical care, Chapter 1240 imposes an assessment of one dollar on all fines, penalties, or forfeitures 4' collected by
courts for a criminal offense. 49 The fund 0 will be dispersed to the

physicians"' and to other emergency medical services as determined
by each county. In no case may the physician be reimbursed for
more than forty percent of the total loss. 2 Losses incurred because of
a patient's failure to pay are restricted to the following situations:
(1) Patients for whom the physician has inquired if there is a

responsible private or public third-party source of payment; (2)
patients for whom the physician expects to receive reimbursement;

(3) patients for whom the physician has billed for payment;53 (4)
patients from whom the physican has made reasonable efforts to
collect payment; or (5) claims which have been rejected4 for payment

by the patient and any responsible third party." Physicians found to
submit requests for reimbursement that are inaccurate or unsupported

by records may be excluded from submitting future requests for
reimbursement.

56

JD
48. CAL. PENAL CODE § 1464(a). Fines; penalties; or forfeitures for offenses relating to
parking, or registration, or offenses by pedestrians, or bicyclists; or where an order is made to
pay a sum to the general fund of the county is excepted from the assessment. Id.
49. Id. §§ 1464(a), 1465; 1987 Cal. Stat. ch. 1240, sec. l(e), at _.

50. CAL. HEALTH & SAnrY CODE § 1797.98a. The county which administers the fund
may deduct up to ten percent of the amount of the fund for administrative costs from the
fund before disbursements. Id.
51. Id. § 1797.98a. Physicians who are employed by county hospitals or district hospitals
do not qualify for the dispersement of funds. Id. Two-thirds of the fund will be dispersed to
the physicians who provided emergency care. Id.
52. Id. § 1797.98c(a). The one-third must go to other emergency services as determined
by the county. Id. § 1797.98d.
53. Id. §§ 1797.98a, 1797.98e(a). If insufficient funds exist to cover all the requests
for reimbursement, then the fund must be dispersed on a pro-rata basis determined by the
magnitude of the physician's losses. Id. § 1797.98e(a).
54. Id. § 1797.98c(c). If after payment from the fund, the physician can reasonably expect
payment from the patient, then the physician must continue to seek payments from the patient.
Id. § 1797.98c(b). If payment from the patient is received, then the physician must notify the
fund administrator and future claims will be reduced so that the physician is not overcompensated. Id. If there are no subsequent claims, then the physician must reimburse the
fund within one year. Id.
55. Id. § 1797.98c(c) (or where a responsible private or public third party has been billed).
56. Id. § 1797.98c(5)(A), (B). Rejection means any actual notification from the
patient or a responsible third party that no payment will be made or the passage of six
months time from the date the physician bills the patient or responsible third party and no
payment is forthcoming. Id. § 1797.98c(c)(5)(A).
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Health and Welfare; smoking-public transportation
Health and Safety Code §§ 25948, 25949, 25949.2, 25949.4, 25949.6,
25949.8 (new).
SB 1067 (Petris); 1987 STAT. Ch. 1256
Existing law requires specified areas of publicly owned buildings,
health facilities, and restaurants to be set aside for nonsmokers.'
With the enactment of Chapter 1256, the legislature recognizes that
involuntary smoking is harmful to nonsmokers and that the separation of smokers and nonsmokers within the same air space does not
eliminate the exposure of nonsmokers to tobacco smoke. 2 Therefore,
through Chapter 1256, the legislature intends to regulate smoking in
public places to protect the health, safety, welfare, comfort, and
environment of nonsmokers.3 Chapter 1256 prohibits smoking 4 in
any passenger stage vehicle, the National Railroad Passenger Corporation (Amtrak),5 in any aircraft 6 on a public transportation
system, 7 or in any vehicle of an entity receiving transit assistance
from the StateA A notice prohibiting smoking must be posted in
each vehicle or aircraft.9 In addition, Chapter 1256 requires at least
seventy-five percent of any waiting room, made available by a person
or public agency providing transportation services, to be set aside
for nonsmokers. 0 Persons waiting in line to purchase tickets, tokens,
or other evidence of a fare are also prohibited from smoking."

1. See CAL. HEALTH & SAFETY CODE §§ 25941 (prohibition against smoking at public
meetings in publicly owned buildings); 25942 (health facilities and clinics); 25944 (restaurants
in publicly owned buildings).
2. Id. § 25948(a). See also U.S. Surgeon General's 1986 Report on the Health Consequences of Involuntary Smoking.
3. CAL. HEALTH & SAFETY CODE § 25948(b), (c).
4. Id. § 25949 (tobacco or any other plant product).
5. Id. (except to the extent permitted by federal law).
6. Id. (except to the extent permitted by federal law).
7. CAL. PUB. UTM. CODE § 99211 (definition of public transportation system).
8. CAL. HEALTH & SAFETY CODE § 25949. Chapter 1256 does not preempt any local
ordinance if the local ordinance is more restrictive to the benefit of nonsmokers. Id. § 25949.6.
9. Id. § 25949.2 (the notice must be displayed as a symbol and in English).

10.

Id. § 25949.4(a),. (c) (must be a contiguous area). Signs prohibiting smoking in the

portion of the waiting area set aside for nonsmokers must be posted in sufficient numbers
and in readily visible areas. Id. § 25949.4(a).
11. Id. § 25949.4(b), (c). Signs must be posted in the ticket area in sufficient numbers
and in readily visible areas. Id. § 25949.4(b).
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Chapter 1256 provides that any violation of the smoking prohibitions
2
is an infraction punishable by a fine.'

JMA

12. Id. § 25949.8. The fine is as follows: First violation, not exceeding $100; second
violation within 1 year, not exceeding $200; third and each subsequent violation within 1 year,
not exceeding $500. Id.

Health and Welfare; hysterectomies-informed consent
Health and Safety Code §§ 1690, 1691 (new).
SB 835 (Watson and Bergeson); 1987 STAT. Ch. 1387
Existing case law requires physicians and surgeons to explain the

procedures and consequences of a hysterectomy, and obtain an
informed consent from the patient before performing such an oper-

ation.' Furthermore, failure to comply with sterilization consent
procedures constitutes unprofessional conduct. 2 Chapter 1387 expands
existing law by requiring physicians to adhere to specified informed
consent procedures before a hysterectomy may be performed. 3 The

procedures must indicate the medically accepted justifications for a
1. See Putensen v. Clay Adams, Inc., 12 Cal. App. 3d 1062, 1083, 91 Cal. Rptr. 319,
333 (1970) (a physician or surgeon is required to inform the patient in a reasonably understandable manner of the contemplated procedure or operation); Cobbs v. Grant, 8 Cal. 3d
229, 244, 502 P.2d 1, 10-11, 104 Cal. Rptr. 505, 515 (1972) (a physician must disclose the
risk of serious harm or death when the procedure involves known risk of death or serious
injury). A physician must disclose information to the patient that is material in making an.
informed decision; the material risk standard is determined by what a reasonable person would
consider material in deciding to undergo the operation. Id. See also Truman v. Thomas, 27
Cal. 3d 285, 293, 611 P.2d 902, 907, 165 Cal. Rptr. 308, 312 (1980) (materiality is determined
by balancing the severity of the risk and the probability of the risk occurring against the risks
involved in foregoing medical treatment).
2. CAL. Bus. & PROF. CODE § 2250 (failure to comply with California Welfare and
Institution Code section 14191 constitutes unprofessional conduct). See CAL. WELF. & INST.
CODE § 14191 (if a physician fails to comply with informed consent regulations promulgated
by the department, payment may be denied or withheld under Medi-Cal for services or care
rendered).
3. CAL. WELF. & INST. CODE § 1690. The patient must sign a statement prior to the
operation stating that the patient has read and understood the above information and has
discussed the procedure with the surgeon. Id. § 1690(b). The statement will indicate that the
patient has been advised that the operation will leave the patient sterile and unable to have
children, unless the patient has previously been sterile, in which case the physician will hand
write a statement stating the cause of the prior sterility. Id.
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hysterectomy, and ensure that the following mandatory information
be given to the patient: (1) An individual may withhold or withdraw
consent prior to the operation without affecting the right to future
care or loss of state or federal programs; (2) a description of the
type of surgery and other procedures and of available alternative
methods; (3) a hysterectomy is irreversible and causes infertility; (4)
a full description of the discomforts and risks of the operation and
the possible effects of any anesthetic used; (5) a full description of
the benefits or advantages of the operation; (6) the approximate
length of hospital stay; (7) the approximate length of time of recovery; and (8) the financial cost to the patient. 4 The consent procedures,
however, do not pertain to a hysterectomy performed in a lifethreatening emergency situation.'
R WS
4. Id. § 1690. The information must be given to the patient verbally and in writing. Id.
§ 1690(a). Failure of a physician or surgeon to follow the procedures constitutes unprofessional
conduct. Id. § 1691. The failure to inform a patient by means of a written consent, in language
understandable to the patient, of alternative methods of treatment constitutes unprofessional
conduct. Id.
5. Id. § 1690(c). When the physician determines that prior written informed consent is
not possible because of an emergency, a handwritten statement signed by the physician certifying
the nature of the emergency must accompany the claim. Id.

Health and Welfare; elder and dependent adult abuse
Welfare and Institutions Code § 15610 (amended).
SB 1162 (Mello); 1987 STAT. Ch. 1396
Under existing law, specified agencies' are required to report 2

known or suspected instances of the physical abuse3 of elders 4 or
1. CAL. WELF. & INST. CODE § 15630 (including any care custodian, health practitioner,
or employee of an adult protective service agency or local law enforcement agency).
2. Id. (methods of reporting abuse).
3. Id. § 15610(c) (physical abuse includes assault, battery, assault with a deadly weapon,
unreasonable physical constraint, and sexual assault).
4. Id. § 15610(a) (elder means any person 65 years of age or older).
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dependent adults.- Chapter 1396 adds to the definition of physical
abuse the unauthorized use of a physical or chemical restraint,
medication, or isolation, or if authorized, the use of these activities
6
for a purpose other than for which the activity was ordered.
BAA
5. Id. § 15630. See id. § 15610(b)(1) (dependent adult means any person between the
ages of 18 and 64 who has physical or mental limitations that restrict their ability to carry
out normal activities or to protect their rights).
6. Id. § 15610(c)(6) (a purpose other than for which the authorized activity was ordered
includes, but is not limited to, for staff convenience, for punishment, or for a period beyond
the authorized use).

Health and Welfare; care facilities-exemption of homeless
shelters
Health and Safety Code § 1505 (amended); Penal Code § 1370
(amended).
AB 586 (Mojonnier); 1987 STAT. Ch. 1409
Existing law provides that community care facilities' must be
licensed 2 and regulated by the State Department of Social Services
under the California Community Facilities Act (CCFA).3 Additionally, existing law exempts specified health facilities 4 clinics,5 and
other facilities 6 from regulation as community care facilities under
the CCFA. 7 Chapter 1409 exempts any facility used or operated as
a homeless shelter from regulation under the CCFA as a community
care facility."
BAA
1. CAL. HEATH & SAFrTY CODE § 1502(a) (community care facility defined).
2. Id. § 1503 (a license is a basic permit to operate a community care facility).
3. Id. § 1508 (there is a requirement of a current valid license for operation of a
community care facility); see also id. § 1509 (the State Department of Social Services is
responsible for inspecting and licensing community care facilities).
4. Id. § 1250 (health facility defined).
5. Id. § 1200 (clinic defined).
6. Id. § 1505 (occasional care by relatives is exempt, as well as the following facilities:
juvenile placement facilities, daycare facilities, religious facilities, schools or dormatories,
facilities providing room and board only, and recovery facilities).
7. Id. § 1505(a)-(1).
8. Id. § 1505(h).
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Health and Welfare; acquired immune deficiency syndromeconsent to and disclosure of blood test results
Health and Safety Code § 199.27 (new).
AB 1951 (Filante); 1987 STAT. Ch. 1427
Existing law prohibits the testing of a person's blood for evidence
of acquired immune deficiency syndrome without written consent of
the subject of the test.' Chapter 1427 permits a person lawfully
authorized to make health care decisions 2 or the court, to consent
if the subject of the test is incompetent.3 Furthermore, Chapter 1427
allows the consenting individual to receive, disclose, 4 or provide
written authorization for the disclosure of the test results on behalf
of the subject.'
KAM
1. CAL. HEALTH & SAEY CODE § 199.22 (written consent of test subjects and exceptions
to consent requirement).
2. Id. § 199.27(a) (includes subject's parents, guardians, and conservators).
3. Id. See CAL. WELF. & INST. CODE §§ 362(a) (if a minor is adjudged a dependent child
of the court, the court may make all orders for medical care), 369 (if a person is taken into
temporary custody, the probation officer may authorize medical treatment). Written consent
need only be obtained for a minor when necessary to render appropriate care or to practice
preventative measures. Id.
4. Id. § 199.21(k) (definition of disclosed).
5. Id. § 199.27(b)(1)-(3). See id. § 199.21(g) (written authorization is required for each
separate disclosure and must include to whom the disclosure is to be made).
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Health and Welfare; child abuse reporting
Penal Code §§ 11165, 11165.1, 11165.2, 11165.3, 11165.4, 11165.5,
11165.6, 11165.7, 11165.8, 11165.9, 11165.10, 11165.11, 11165.12
(new); §§ 11166, 11166.5, 11167.5, 11178 (amended); Welfare and

Institutions Code §§ 16501.1, 16504 (amended).
SB 1219 (Presley); 1987

STAT.

Ch. 1459

Under existing law, any child care custodian,' health practitioner,2
or employee of a child protective agency 3 must report any reasonably
suspected instance of child abuse to a child protective agency.4
Chapter 1459 requires any law enforcement agency to report to the
County Welfare Department every known or suspected instance of
child abuse. 5 Chapter 1459 provides that the pregnancy of a minor,
does not alone constitute reasonable suspicion of sexual abuse. 6
Existing law enumerates the professions included under the title of
child care custodian, and medical and nonmedical practitioner. 7 Chapter 1459 includes additional professions under the title of child care
custodian, and changes the title of medical and nonmedical practitioner to health practitioner and includes additional professions under
the new title.8
Under existing law, the Emergency Response Program provides in-

1. See CAL. PENAL CODE § 11166.5(a) (definition of child care custodian).
2. See id. (definition of health practitioner).
3. See id. § 11165.9 (child protective agency is a police or sheriff's department, a county
probation department, or a county welfare department). It does not include a school district
police or security department. Id.
4. Id. § 11166(a).
5. Id. § 11166(g).
6. Id. § 11166(a). Reasonable suspicion means that it is objectively reasonable for a
person to entertain such a suspicion, based upon facts that could cause a person in a like
position, drawing when appropriate on his or her training and experience, to suspect child

abuse. Id.
7. Id. § 11166.5(a).
S. Id. Professions added under the title of child care custodian are as follows: (1)
Instructional aides, teachers' aides, teachers' assistants employed by public or private schools
who have been trained in the duties imposed by this article; (2) classified employees who have
been trained under this article; (3) administrative officers and supervisors of child welfare and
attandants or certified pupil personnel employees in public and private schools; (4) any person
who is an administrator or presenter of, or a counselor in, a child abuse prevention program
in private and public schools. Id. Professions added under title of health practitioner: (1)
Optometrists; (2) licensed marriage, family, and child counselors defined in California Business
and Professions Code section 4980.03(c); (3) unlicensed marriage and child counselor interns
registered under California Business and Professions Code section 4980.44. Id.
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person response to reports of abuse, neglect, or exploitation.9 Chapter
1459 sets standards governing when the county welfare departments
must respond to reports of neglect, abuse and exploitation. 10 Chapter
1459 further allows the county welfare department to decide when
an in-home response is needed, based on an assessment of varying
factors.l
R WS
9. CAL. WELI. & INST. CODE § 16501.1(a).
10. Id. A report of imminent danger must be responded to immediately and all other
reports within 10 calendar days. Id.
11. Id. §§ 16501(a), 16504. In-person responses are not required when an assessment
determines that in-person response is not appropriate. Id. Assessment includes collateral
contacts, review of previous referrals, and other relevant information. Id.
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